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The Honorable Robert June4 
Chair, Committee on Appropriations 
Texas House of Representatives 
P.O. Box 2910 
lustin, Texas 78768-2910 

Dear Repde Junell: 

Let&r Opiion No. 96480 

Be: Whether a former membes of the 
legi&twe may be appointed chanceuor of 
Texas TechUniversity (-lJM 38944) 

You request our opinion regan@ the authority of a former member of the 
1egislahrretoacceptemploymentaschancellorofTarasTecbUnivasity~thetam 
for which he was elected.l Section 18 of article IU, Texas Constitution provides in 
relevant part: 

NoSenatororReprese&tkshall,duringthetesmfbrwhichhe 
was elected, be eligiile to (1) any civil office of proiit unda this 
State which shall have been created, or the emobents of which may 
havebeen~~duringsuchtam,or(2)anyoffi~orp~the 
appointment to which may be made+ in whole or in p* by either 
branch of the Legislature. 

TmasT~Univemityisgovemedbyaboardofregents,inaccordancewith 
section 109.21 of the Education Code: 

The goverMlen t,contro~anddirectionofthepolicicsofthe 
univerityarevestedinaboardofnincregen&whoshallbe 
appointed by the governor with the advice aud consent of the senate. 

The board is eanpow~ inter alia, to 

provide a chief executive officer, who shall devote his attention to 
theexewtivemanagementoftheunivasityandwhoshanbedk& 
accountable to the board for the conduct of the university. 

Educ. Code 5 109.23. You indicate that the board of regents has designated the 
chancellor as the “chief exea~tive office? contemplated by the statute. 
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As the quoted statutes demonstrate, the appointment of a chancellor is the duty of 
the board of regen& acting alone. m the position of chamxllor is not one whose 
appointment is “made, in whole or in part, by either branch of the legkkure.” For 
purposes of this opinion, we will assume, without specitlcally determining, that the 
%moluments” of the position of chancellor “have been increased” during the term of the 
legislator of whom you inquire. Smce the position is clearly one “of pro&” the answer to 
your question depends therefore upon whether the position of chancellor is a “civil office 
[I under this State.” 

As the court said in lIlley v. Rogers, 405 S.W.Zd 220, 224 (Tex. Civ. App.- 
Beaumont 1966, writ refd n.r.e.), a “civil office” is a “public office.” In Akiine 
hkpendent School Districi v. Srcmdley, 280 S.W.2d 578 (Tex. 1955), the supreme 
court, in holding that an assessor-collector of taxes appointed by a school district’s board 
of trustees is not a “public 05cer,” quoted the test for making the deternkation of what 
wdtutes a wlic 05ce- 

the determining factor which disti@shes a public officer from an 
employee is whether any sovereign tknction of the government is 
conferred upon the individual to be exercised by him for the benefit 
of the public k7rge& independent of the crxrtrd of oihers. 

280 S.W.2d at 583 (quoting Dunbar v. Bmzoria County, 224 S.W.2d 738,740 (-Tar CN. 
App.-Houston 1949, writ refd)) (emphasis in original). Likewise, in Kimbrough v. 
Burnett, 55 S.W. 120 (Tex. 1900). the supreme court held that a “public officer” is “an 
individual [who] is invested with some portion of the sovereign functions of the 
govemment.~ Id. at 122. 

InthecaseofTewclTechUniversitywebelieveitismanifestthattheboardof 
mgeats, and not the chancellor, primarily exercises the “sovereign functions of the 
government,” and that, to the extent that the chancellor exercks such timtions, he does 
so under the direction and control of the board The position of chancellor is not named in 
any statute. Bather, the regents. in following the statutory directive to select a -chief 
executive officer,” have created the title of “chancellor.” It is the board, rather than the 
chancellor, in whom is vested %e government, controk and direction of the policies of 
the univedy.” The chancellor, as “chief executive officer,* is “dkectly accountable to the 
board for the conduct of the university.” 

In a situation analogous to the one presented here+ the court in Pena v. Rio 
Gram&z City Conwliahted Independent School District, 616 S.W.2d 658 (Tex. Civ. 
App.-Eastland 198 1, no writ), found that a school superintendent was not an “officer” for 
purposes of the nepotism statutes, since he 

merely paforms functions delegated to him by the trustexzs who do 
not by such delegation abdicate their statutory authority or control. 
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Id. at 660. Siy, in Attomey General Opiion DM-212, we said that “indivi~ who 
peafom sovereign knctions under the direction of another are not officers.” Attorney 
GenualOpiionDM-212(1993)at3. &ally,web&veitisusekltonotethatthemere 
useoftheterm%hiefexec&eofEcer”insection10923oftheEducationCodedoesnot 
in itself require the conchsion that the position created by the board under that statutory 
authority-the chanwllorsbip-thereby assumes the character of a “public oflce.” In 
Attorney General Opiion DM-212, qma, we indicated that the mere designation of a 
personasa”peaceoffi~doesnota9ama#aoflawmeanthatsuchapersonisa 
“public officer” for purposes of article XVI, section 40 of the Texes Consthution. Id. at 5. 

We conclude that the position of chancellor of Texas Tech University is not a 
“civil office of profit” and thus, a former member of the k@ature is not barred by article 
III, section 18 of the Texas Constitution, from asuming the chancellorship during the 
tam for which he was elected. 

SUMMARY 

The position of chencellor of Texas Tech University is not a 
%ivil office of profit” and thus, a former member of the lesislaaye is 
not prohiii by erticle III, section 18 of the Texas Constitution, 
fiom~thechancellorshipduriagthetamforwhichhewas 
elected. 

Rickoilphl -1 
Deputy chief 
Opiion Committee 


